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In many industries, personnel
working at all levels within an or-
ganization are asked to sign gener-
ic employment agreements contain-
ing restrictions on post-employment
conduct, without much thought
being given to whether the restric-
tions are enforceable, sensible or
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employee. This article will address
some of the considerations that may
bear on both the need for and the
enforceability of restrictive cove-
nants with respect to various types
of personnel.?

I
The Basics Applicable to all
Restrictive Covenants in the
Employment Context.

Georgia has a thick body of ap-
pellate case law interpreting the en-
forceability of restrictive covenants
in employment agreements. Al-
though cases sometimes turn on fine
points, there are certain rules that
Georgia’s courts universally apply.

A. Consideration

Under black letter contract law, an
employment agreement containing
restrictive covenants, like any other
contract, must be supported by con-

_sideration. Since Georgia is an “at-

will” employment state, employ-
ment, or confinued employment,
constitutes sufficient consideration
for the employee’s agreement to be
bound by post-employment restric-
tive covenants. An employer can
decline to hire a candidate, or ter-
minate an employee, for refusing to

execute an employment agreement
containing restrictive covenants.’

B. The Covenant Must be
Narrowly Drawn and Reasonable.

The covenant must be narrow-
ly drawn to protect the employer’s
business interests, while not pre-

ventina tha amnlaves from ansning
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a living after termination of the em-
ployment.! Covenants which are
overbroad will not be enforceable.

C. The Covenant Must Be Written

- Georgia‘s courts must have a writ-
ten covenant to review for enforce-
ability. A verbal agreement will not
be enforced.’

D. Strict Scrutiny

Because restrictive covenants par-
tially restrain trade, Georgia’s courts
will apply strict scrutiny when eval-
uating the enforceability of such
covenants.®

E. No Blue Pencil

Georgia’s courts will not attempt
to rewrite a vague, ambiguous or
overbroad covenant to render it en-
forceable. The covenant must be
enforceable as written, or it will be
stricken by the court.”

F, Georgia's Courts Will Always
Apply Georgia Law, Regardless of
the Choice of Law Specified in the
Agreement

If the employee governed by the
agreement lives in Georgia, Geor-
gia’s public policy dictates that a
Georgia court must apply Georgia



law to interpret the restrictive cove-
nanis.? Even if the employee moves
to Georgia after resigning the em-
ployment in connection with which
he signed the restrictive covenant
agreement, Georgia law will still be
applied to the interpretation of the
restrictive covenants. In Convergys
v. Keener’, a case in which the em-
ployee moved to Georgia to accept
a position with responsibilities that
would violate the restrictive cove-
nants he had executed in favor of his
prior employer, the Georgia Supreme
Court answered the certified ques-
tion whether a Georgia court must
first ascertain whether Georgia has a
materially greater interest in apply-
ing Georgia law, before the court ap-
plies Georgia law to invalidate a cov-
enant not to compete. The Georgia
Supreme Court answered thig ques-
tion in the negative, confirming that
Georgia’s courts must always apply
Georgia law to the interpretation of
a covenant not to compete where
the employee is a Georgia resident —
even if the employee has moved into
the state for the purpose of violating
the covenant, and even if the em-
ployment agreement specifies that
another state’s law will govern.

G .Georgia’s Courts Will Honor

Forum Selection Clauses.

Although, as is noted above, Geor-
gia’s courts will ignore a choice of
law provision and apply Georgia
law for public policy reasons, Geor-
gia's courts generally will honor fo-
rum selection clauses in employment
agreements.’® Thus, a restrictive cov-
enant that might not be enforceable
under Georgia law could survive if
the agreement contained a forum se-
lection clause specifying exclusive
venue in a more employer-friendly
state.

Georgia's courts will in some in-

. stances enforce a forum selection
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clause set forth in an agreement that
is a companion to the agreement
containing the restrictive covenants
at issue. The Court of Appeals re-
cently enforced a forum selection

clause set forth in a merger agree-
ment where litigation ensued over
an employment agreement that was
an exhibit to the merger agreement.”

In support of this decision, the Court

noted that agreements that are exe-
cuted contemporaneously are to be
construed as a whole.

H. Unenforceable Restrictive
Covenants Will Fatally Taint Other
Restrictive Covenants in the Same
Agreement.

If an agreement contains an unen-
forceable covenant not to compete
or an unenforceable covenant not to
solicit customers, that covenant will
fatally taint other enforceable cov-
enanfs, and the court will not en-
force any covenants.” The Georgia
Court of Appeals has recently sug-
gested that even covenants not to so-
licit other employees can fatally taint
covenants not to compete and not to
solicit customers - and vice versa.”®

II.
Covenants Not to Solicit
Customers

A covenant not to solicit custom-
ers is an agreement in which the
employee promises, or covenants,
not to solicit business from the em-
ployer’s customers after termination
of the employee’s relationship with
the employer. The covenant must be
reasonable in scope and duration in
order to be enforceable.

A. Covenant Not to Solicit
Customers Must Be Reasonable
in Scope

A covenant not to solicit custom-
ers must be restricted in scope to
customers or prospective customers
with which the employee has had
“material contact”, which is defined
as contact either on behalf of the em-
ployer or in an effort to further the
employer’s business.”* Courts will
refuse to enforce a covenant not to
solicit those customers with whom
the employee simply became ac-
quainted during the employment re-

lationship, on the ground that such
a broadly-worded covenant would,
for example, prohibit the employ-
ee from soliciting business from a
neighbor who just happened to also
be a customer of the company with
whom the employee had never inter-
acted for business purposes, but with
whom the employee had become ac-
quainted while employed with the
company.'® _

Similarly, a covenant not o solic-
it customers that bars solicitation of
business from clients whose names
become known to the employee dur-
ing employment, without the cov-
enant specifying how those names
must become known to the employee
in order for the covenant to apply, is
overbroad.’ But, as will be discussed
below in the analysis of nondisclo-
sure agreements, there may be other
ways to protect such information.

The covenant must describe the
nature of the prohibited solicitation.
Thus, for example, a covenant not to
solicit customers will not be enforced
when the covenant prohibits all solic-
itation of clients of the company with
which the employee had had materi-
al contact during the twelve months
preceding termination, without al-
so specifying the nature of the pro-
hibited solicitation.”” Since even so-
licitation of company customers for
business unrelated to the company’s
business would be prohibited under
such a covenant, the covenant would
be overbroad.

The scope of the covenant should -
also be restricted to those customers
with which the employee had busi-
ness contact within a short period of
time prior to termination, such asone
or two years. Reaching further back
in time is unreasonable and may ren-
der the covenant unenforceable.’

B. Covenant Not to Solicit
Customers Must Be Reasonable in
Duration

Although it is not clear that the
Georgia appellate courts have ever
specified an outer duration for the
enforceability of a covenant not to



solicit customers, the rule of thumb-

is that three years or longer is too
long, and that one year or less is gen-
erally reasonable. The large grey
area in between is a source of liti-
gation. In some instances, depend-
ing on the nature of the prohibited
~ conduct, the level of skill required
for the position, and characteristics
of the industry, only a covenant of a
very short duration will be deemed
reasonable. This may be particular-
ly true in an industry in which infor-
mation and contacts are considered
- “stale” after merely a few months, or
where the employee is low ranking
and is therefore unlikely to have a
significant impact on the company’s
customer relationships.

Employers who require personnel
to sign a covenant not to solicit cus-
tomers should consider the reasons

- behind the duration they select, as
the attorney attempting to enforce
the covenant in an injunction hear-
ing will need to demonstrate to the
judge that the duration of the cove-
nant is reasonable under the circum-
stances. Employers should take into
consideration the typical period of
retention of clients within their in-
dustry, as well as the nature of the
employee’s contacts with clients, in
determining the duration necessary
to protect the employer from a for-
mer employee’s potential efforts to
divert clients. The employer should
be able to articulate these factors if
called upon to do so in an injunction
hearing.

C. Former Employee Cannot Be
Prohibited From Accepting
Unsolicited Business

Although the employer may bar
the employee from soliciting busi-
ness from the employer’s customers
with whom the employee had mate-
rial contact, the employer may not
bar the employee from accepting un-
solicited business from those same
customers.” There will, however,
likely be a jury question as to who
solicited whom, in the event that the
matter proceeds to litigation.

IIL.
Covenants Not to Solicit
Employees

Covenants not to solicit employees
are often used to prevent a key em-
ployee from departing the company
and taking his entire team with him.
A duration of two years or less will
often be enforced if deemed reason-
able under the specific circumstances
of the case. 7

Historically, the case law has not
required that the restriction be lim-
ited to solicitation of those compa-~
ny employees either with whom the

employee has had some interaction,

or within a specified territory with
some relationship to the employee.
The Georgia Court of Appeals, how-
ever, recently struck down a covenant
not to solicit emplovees hecause (1)
it contained no territorial restriction,
and (2) there was no evidence that
the employee at issue had relation-
ships with other employees located
outside his geographic area.”? There-
fore, it would be wise to restrict the
scope of any such covenant to those
employees who are either within the
employee’s geographic area or with
whom the employee had business
contact.

Similarly, it would be wise to fol-
low (with covenants not to solicit
employees) the trend identified in
case law governing covenants not to
solicit customers, and limit the scope
of the covenant to personnel with
whom the employee had business
relationships during the one year
just prior to termination of the em-
ployment relationship.

As is noted previously, the penalty
for disregarding these rules may be
a refusal by the court to enforce the
covenant not to solicit employees,
and a refusal by the court to enforce
any other restrictive covenants in the
agreement.”

IV.
Covenanis Not to Compete

For reasons which will be ex-
plained below, covenants not to

compete have limited usefulness in a
world in which many services can be
performed at remote locations. They
nevertheless warrant discussion,
because much of the case law gov-
erning restrictive covenants has ad-
dressed covenants not to compete.
In a covenant not to compete, the em-
ployee covenants, or promises, that
he or she will refrain from compet-
ing with the employer in a particular
line of business, within a specified
geographic area, for a specified peri-
od of time. The scope, territory and
duration of the covenant must each
be reasonable. Drafting an unen-
forceably overbroad covenant not to
compete purely for its in terrorem ef-
fect will backfire on the employer, as
the unenforceable covenant will fa-
tally taint the other restrictive cove-
nants in the empioyment agreement,
and none will be enforceable.®

The covenant must be tailored to
the specific responsibilities and skills
of the employee. It must balance
the employee’s right to earn a liv-
ing against the employer’s interest
in protecting the customer relation-
ships which the employee has been
expected to cultivate on the employ-
er’s behalf.?

A. Territorial Restriction Must Be
Reasonable

Of particular concern to many
companies may be the fact that Geor-
gia’s courts require a specification of
a geographic territory in a covenant
not to compete, and the territory can-
not exceed reasonable boundaries.
This is often difficult to accomplish in
an era of telecommuting, when some
employees can work productively at
a computer many miles from the ter-
ritory in which their customers .are
located.

1. Territorial Restriction Must
Be Tied to Employee’s Actual
Territory

The covenant not to compete
must be restricted to the territory
in which the employee actually
operates on the employer’s behalf.
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Inclusion of geographic areas out-
side the employee’s area of respon-
sibility will fatally taint the cove-
nant. Failure to modify the cove-
nant when an employee’s territory
changes, such that the covenant
identifies as restricted territory lo-
cations in which the employee no

“longer works, will fatally taint the

covenant. Thus, if the employee
is transferred after execution of an
employment agreement, the em-
ployee should be required to ex-
ecute a new employment agree-
ment, with an updated territorial
restriction in the covenant not to
compete, soon after the transfer is
complete

A covenant not to compete re-
stricting the former employee’s

activities to the company’s terri-

tory, without tying the restriction
to the territory in which the em-
ployee operated on behalf of the
company, will be overbroad and
unenforceable.®

2. Territorial Restrictiont Must Be
Narrow

A territorial restriction encom-
passing the entire United States, or
the entire world, will be overbroad
and unenforceable.® As a result,
it may be impossible in some in-
stances to draft a covenant not to
compete that is both enforceable
and useful. For example, a soft-
ware developer bound by a cove-
nant not to compete could simply

either move his offices to a point -

just beyond the restricted territo-
ry, or telecommute, and continue
to compete without a pause. The
software developer would be in
full compliance with the covenant,
but could continue to harm the
employer’s business.

3. Territorial Restriction Must Be
Determinable When the
Covenant is Signed

Tt is a basic tenet of contract con-
struction that a contract cannot be
formed in the absence of a meet-
ing of the minds. Thus, it is logi-

cal that a territorial restriction in a
covenant not to compete must be
“knowable” at the time the agree-
ment is executed. For this reason,
a covenant which specifies as its
geographic territory a particular
radius of the employer’s princi-

* pal place of business as of the date .

the agreement is terminated will
be unenforceable, because the em-
ployee cannot know, at the time
the agreement is executed, where
the employer’s principal place of
business will be as of the date of
termination, and therefore can-
not consent to a restriction on un-
knowable future conduct.”

Where the territorial restriction
specifies a radius of the employer’s
offices in a particular city, but does
not specify a street address, the re-
striction is likewise “unknowable”
at the time the agreerent is exe-
cuted, because the employer’s of-
fices within that city could change
during the term of the agreement.
Thus, the restriction is overbroad
and the covenant is not enforce-
able® If, however, the employ-
ment agreement is modified to
specify office locations, including
physical addresses, the territorial
restrictions will become “know-
able”, and the covenant not to
compete will be enforceable.”

Simnilarly, where a covenant not
to compete specifies a territory
which will grow during employ-
ment, or which will include terri-
tory added as a result of a merg-
er or ¢hange in control of the em-
ployer, the territory will be “un-
knowable” when the agreement is
signed, and the covenant will be
unenforceable.*

B. Scope Must be Reasonable

The covenant not to compete
should only restrict activities which
mirror those engaged in by the for-
mer employee on the employer’s be-
half. Thus, a restriction barring a for-
mer painter from also working as a
sales person in the decorative paint-
ing business was deemed fo be over-

broad and unenforceable.’ Restrict-
ing a former mid-level manager from
owning a competing business would
be overbroad.® Broader restrictions
on higher level managers are easier
to justify.

A common mistake is to restrict
competition in “any capacity.” Such
language is overbroad and will vir-
tually always render the covenant
not to compete unenforceable.® A
possible exception to this rule may
apply when the covenant also in-
cludes a very detailed description of
the prohibited services. For exam-
ple, a covenant not to compete bar-
ring solicitation by a former broker
of securities transactions or broker-
age services was recently found not
to be overbroad despite barring such
solicitation by the former broker act-
ing in the capacity of an employee,
officer, director, or stockholder of a
corporation, when the broker had
held none of these positions with his
former employer.® The court’s ra-
tionale was that the scope was ad-
equately Hmited to “solicitation of
securities transactions or brokerage
services” — the broker’s former job
description - such that the title to be
held by the broker at the time he en-
gaged in the restricted competitive
behavior should not have a bear-
ing on whether the covenant was
enforceable.

When evaluating the enforceabil-
ity of a covenant not to compete,
courts will occasionally look beyond
the four corners of the agreement to
examine the factual context in which
the parties have operated *

C. Duration Must be Reasonable

As with other restrictive cove-
nants, the duraton of the covenant
not to compete must be reasonable.
Counsel for the employer will need
to be able to articulate to a court the
reasons the specified duration is nec-

~essary to protect the employer in the

event that the employer ever needs
to enforce the covenant. Practitio-
ners who choose to draft covenants
not to compete should select the




shortest duration that will adequate-
ly protect the employer, bearing in
mind the rule of thumb that one year
is generally acceptable, three years is
generally too long, and the enforce-
ability of any covenant lasting be-
tween one year and three years will
depend on the employee’s specific
circumstances.

D. Covenant Not to Compete in
Employment Agreement Executed
In Anticipation of Acquisition of
Ownership Interest Receives Strict
Scrutiny

Restrictive covenants in the con-
text of a parinership® or a sale of
a business” receive lesser scrutiny
than those in the employment con-
text. Where an employment agree-
ment has been executed in anticipa-
tion that the empioyee will become
a shareholder of the employing busi-
ness, however, the-restrictive cove-
nants in the employment agreement
likely will still be subjected to strict
scrutiny.®

V.

Nondisclosure Agreements

A properly drafted nondisclosure
agreement (“NDA”") can fulfill the
purpose of a covenant not to solicit
customers, by prohibiting the em-
ployee from using or disclosing the
contents of confidential company re-
cords (including customer lists) for
purposes unrelated to the company’s
business needs. The effect can be to
deprive a departing employee of the
ability to use confidential company
information to solicit business from
the company’s customers for the ben-
efit of his own competing business.

A well-crafted NDA typically en-
compasses any information, regard-
less of whether it is in written form,
which is (1) important to the opera-
tion of the business, and (2) the sub-
ject of efforts to maintain its secrecy.
The NDA should protect any such
information that does not satisfy the
- statutory definition of a trade se-
cret.® Examples of information that
may need to be included in an NDA

are customer and vendor contact in-
formation, marketing information,
financial records (including pric-
ing and profit margins for various
products or services), plans for busi-
ness and product expansions, busi-
ness models, and the like, as well as
industry-specific information. As
with the other restrictive covenants
addressed in this article, the NDA
must clearly specify what it covers,
and should be tailored to the specific
needs of the business. Any ambigu-
ity can make it difficult to enforce the
NDA in court.

A. The NDA Must Specify a
Reasonable Duration

An NDA must have a specified
duration in order to be enforceable
with respect to any information that

is not a jrade secret.” The duration’

must be reasonable, with reasonable-
ness dependent on the nature of the
information to be protected and the
length of time needed to protect the

employer from the disclosure of that

information. Courts have often en-
dorsed a two-year duration. How-
ever, in an industry in which tech-
nological advances or a fast sales
pace render certain types of informa-
tion obsolete in a matter of months,
a two-year duration may be unrea-
sonably long. In contrast, in an in-
dustry in which little changes over
several years, an argument could be
made that a- much longer duration
may be necessary for the protection
of certain information. The decision
as to the length of the NDA should
be made carefully on the basis of the
type of information to be protected
and the characteristics of the indus-
try. The employer’s counsel should
be conservative in determining the
necessary duration in order to en-
sure the enforceability of the NDA.

B. Use of an NDA in Lieu of, or
in Addition fo, a Covenant Not to
Compete or Not to Solicit Customers.

The Georgia Supreme Court has,
on at least one occasion, treated an
NDA as an enforceable covenant

not to compete without a geograph-
ic limitation.* In that case, a former
employee had taken and was using
confidential information belonging
to his former employer in order to
compete with the former employer.
Although there was no enforceable
covenant not to compete in place,
the former employee had executed
an enforceable NDA which encom-
passed information about the em-
ployer’s customers. The Georgia Su-
preme Court enforced the NDA so
as to bar the former employee from
using confidential information be-
longing to the former employer to
compete with the former employer.
In other words, the NDA effectively
became an enforceable covenant not
to compete with no territorial restric-
tion. Although the author is unaware
of any more recent cases in which ain
NDA has been effectively converted
into an enforceable covenant not to
compete, such a theory should be
considered in instances in which the
employee signed only an NDA and
no other covenant. :

VL

* Enforcement Of Covenarits

Although Georgia’s courts recog-
nize each of the four types of restric-
tive covenants addressed in this arti-
cle, in most cases the practitioner will
be selecting from among covenants
not to solicit customers, not to solicit
personnel, and not to disclose confi-
dential information. A covenant not
to compete will rarely be of benefit to
the employer, and the existence of an
unenforceable covenant not to com-
pete in the agreement will render the
other covenants unenforceable.

Assuming that (1) enforceable cov-
enants have been drafted, (2) the
covenants are not tainted by any un-
enforceable covenants in the same
agreement, and (3) the employee
leaves and attempts to violate the
covenants, the employer’s logical
next step will be to seek injunctive
relief from a court that has jurisdic-
tion and venue over the former em-
ployee. Likewise, assuming the em-
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ployee wants to engage in conduct
that would violate the covenants and
believes that the covenants are not
enforceable, the employee may be in
a position to seek declaratory relief
in which a Georgia court will declare
that the covenants are not enforce-
able. In either situation, a court will
be asked to provide equitable relief.

The Georgia Court of Appeals re-
cently held that a permanent in-
junction may bar a former employer
from enforcing restrictive covenants
in an employment agreement, even
in states other than Georgia that are
referenced in the covenants.? The
Court of Appeals first applied Geor-
gia law to declare that restrictive cov-
enants in an employment agreement
specifying a Florida choice of law,
but binding a Georgia resident, were
not enforceabie as a matter of Geor-
gia public policy. Because the unen-

forceable covenant included Florida

within its territory, the Court of Ap-
peals held that the injunction against

enforcement of the covenant must al-
so encompass the Florida portion of
the territory. The injunction thus pre-
vented the employer from continu-
ing pending Florida litigation over
the covenant, and thereby protected
against the possibility of an inconsis-
tent result in another jurisdiction.
Although this interpretation is
now the law in Georgia’s state court
system, the U.S. Court of Appeals for
the Eleventh Circuit has rejected this
approach.® Instead of seeking in-
junctive relief, a party in federal court
that is challenging the enforceability
of a restrictive covenant encompass-
ing territory located in another state
may only seek a declaratory judg-

-ment that the restrictive covenant

is not enforceable, as the Eleventh
Circuit limits the applicability of an
injunction to the state in which the
litigation is pending. The Eleventh
Circuit leaves it to the courts of the
other state(s) referenced in the cov-
enant to reach their own interpre-

tation of the declaratory judgment,
and to enter injunctive relief only to
the extent that the other courts deem
appropriate.

Conclusion

The decision regarding which re-
stricive covenants to use, what fu-
ture conduct to restrict, and how
long to restrict the conduct, must be
made with the specific facts of both
the employer’s and the employee’s
situation in mind. If the covenants
are properly drafted, they will ad-
dress the employer’s specific needs
and survive judicial scrutiny, thereby
providing strong protections against
efforts by a former employee to di-
vert customers, personnel or confi-
dential information to the employ-
ee’s new endeavor. If the covenants
are poorly drafted, they may be un-
enforceable, or - if enforceable — may
simply fail to provide the protections
the employer needs.
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